SK MANAGEMENT

The Environmental Liability
Continuum in the Construction
Project Timeline

When managing the envirommental
liability of a construction project, the
direction tends to focus on pollution con-
ditions resulting from project activities,
errors and/or omissions of the general
contractor, subcontractors or the archi-
tect and engineer. Environmental claims,
however, can also arise from other sce-
narios such as the discovery of unknown
pre-existing conditions at a site being
redeveloped, or from third parties alleg-
ing bodily injury and/or property dam-
age. These third parties could be tenants
in a building undergoing renovation or
from neighboring property owners liv-
ing or working adjacent to a Brownfield
site.

As the redevelopment project pro-
gresses, various pollution insurance
products are often used to help manage
environmental liability.

Prior to Construction

Redevelopment site owners, for
instance, may be exposed to a variety of
environmental issues, such as:

® Soil and groundwater contamina-
tion resulting from historic opera-
tions at the site or neighboring
sites;

e “Unknown” legacy environmental
issues including “phantom” under-
ground storage tanks and old dis-
posal areas or lagoons;

 Construction debris containing
hazardous materials from previous
site capital improvement activities,
and;

e Damage to natural resources.

“Clean” environmental due diligence,
such as a Phase I Environmental Site
Assessment (ESA), and even the more
intrusive Phase II ESA may not be
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enough to protect against the “discov-
ery” of unknown pre-existing contami-
nation at the site. The combination of
these risks, as well as lender require-
ments and contractual requirements
including environmental indemnifica-
tions provided in purchase and sale
agreements have prompted more prop-
erty owners to transfer the risk via envi-
ronmental insurance.

Environmental Impairment Liability,
also known as Pollution Legal Liability
(PLL), has been the workhorse of the
environmental insurance marketplace
for over 20 years, comprising approxi-
mately 60 percent of the environmental
insurance policies purchased in 2006.
Approximately 60 percent of all of the
PLL policies purchased resulted from
real estate transactions and approximate-
Iy 80 percent of the insured parties
involved were first-time buyers.

PLL is a claims-made and reported
premises liability policy that provides
coverage for bodily injury, property
damage, defense and remediation/
clean-up that results from pollution con-
ditions (both sudden/accidental and
gradual) or events at, on, under, or ema-
nating from a covered location. Offered
for one or multiple locations with policy
terms of up to 10 years, coverage can be
tailored to include liability for known
and unknown pollution conditions, as
well as clean-up/remediation for
unknown pre-existing or legacy pollu-
tion conditions associated with the

property.

Project Site Contamination

Some estimates tally over 400,000 con-
taminated, non-performing or aban-
doned properties, or Brownfields, locat-

ed throughout the U.S. For the owners of
contaminated real estate, a unique set of
issues may arise during the property’s
redevelopment giving rise to important
questions that need to be addressed:

1) If indemnification is in place, is it

reliable?

2) How do I cap my known clean-

up/remediation liability?

3) Does a mechanism exist to cap my

known environmental liabilities?

These questions can be answered
through environmental insurance or a
combination of insurance and liability
transfer.

Remediation Cost Cap (RCC), also
known in the insurance marketplace as
Remediation Stop Loss (RSL), insurance
coverage is used for capping known
environmental liabilities at contaminated
properties. RCC provides risk transfer
insurance above the known contamina-
tion (minimum between $1M and $2M)
and the buffer or deductible layer, which
is set between 10 percent and 30 percent
of the remediation cost. Limits are avail-
able up to $50 million with policy terms
of up to 10 years. Typically, RCC cover-
age is placed in conjunction with PLL
coverage, thus providing protection
against cost overruns for known condi-
tions and protection against third party
liability claims for both known and
unknown pre-existing contamination.

An environmental liability transfer or
finite solution may be appropriate for a
more sophisticated liability scheme
involving contamination excess of $5M to
$7M.. For the property owner, the benefits
of this approach are many, including:

¢ The contractor/consultant assum-

ing the environmental liabilities via
a Liability Transfer Agreement;
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¢ Guaranteed clean-up via a guaran-
teed fixed-price remediation
(GFPR) contract providing cost cer-
tainty to the owner of the clean-up
price;

¢ EPA and state regulatory integra-
tion, and;

e Possible reserve and tax benefits
since the clean-up costs are pre-
funded and liability is transferred
to a third party.

During Construction

When redeveloping a property, con-
tractors and owners confront real or per-
ceived, known or unknown environmen-
tal liability everyday in several areas
including jobsite operations, historical
conditions on the project site, transporta-
tion, and disposal liability. Each area
must be explored to identify risk expos-
ing contractors and owners to environ-
mental liability.

Jobsite Operations: This includes
fumes, emissions and spills from chemi-
cals (volatile organic compounds)
applied during construction (finishers,

sealants, curing compounds, floor coat-
ings, adhesives, etc.) that can cause respi-
ratory hazards to third parties. Accepting
supposedly “clean” fill from unknown
origins and finding out at a later date
that it was contaminated with petroleum
or other hazardous substances. Release
from improper or inadequate storage of
fuel tanks on site.
¢ Heating, ventilation, air condition-
ing (HVAC) construction or main-
tenance errors, causing release of
airborne bacteria, mold or carbon
monoxide build-up, in addition to
mold resulting from water intru-
sion or moisture encapsulation.
Historical Conditions on the Jobsite:
Errors and/or omissions can result dur-
ing the assessment process. Typically,
Phase I assessments are limited in scope
and therefore can easily miss areas of
contamination or concern.
® Leaking underground tanks or
other contamination on the perime-
ter or near the job site that may
contribute to contamination on the
jobsite.

Transportation and  Disposal
Exposures During Construction: Spills
of contents (e.g., fuel, asphaltic cement,
etc.) during transport resulting in pollu-
tion from collisions with various struc-
tures (e.g., pole-mounted transformers,
above ground tanks, etc.). Superfund lia-
bility for the inadvertent disposal of
waste materials or unknown contami-
nated soil.

¢ Improper disposal of waste con-

taminated soil on the project site or
at unregulated facilities.

There are several insurance options
for both the general contractor and sub-
contractors working at the project site
and for the owner of the property. The
owner of the property should ensure that
the contractors working at the job site
evidence CPL coverage. CPL provides
coverage for third-party bodily injury,
property damage, clean up costs and
defense costs which arise from covered
operations performed by or on behalf of
the contractor or named insured. CPL
also provides coverage to the named
insured for vicarious pollution liability
from subcontractors.

Together, wecan
gn:reate the most

Grinher 2007 Sustainable Land Development Today

A FIBER-OPTIC AMENITY IS A PROVEN WAY
TO SELL UNITS FASTER.

Connexion Technologies invests in your properties using
our capital to design, buid. deploy and mancge a
state-of-the-art fiber network,

The best part? Being a Certified Fiber-Optic
Development differentiates your oroperties as television,
telepheone and Internet services are seamlessly
delivered to residents af the speed of light. Buyers value
this cutting-edge fechnology in their new home.

Find out if your property msets our investment criteria
ond realize the seling power of fiker.

Q19.5357329 | CNANTECHCOM

Circle 145 ¢ or www.SLDTonline.com/adinfo



The site owner can also purchase
environmental insurance coverage for
added protection in the event the con-
tractor’s CPL policy is exhausted.
Owner’s Protective Environmental
Insurance (OPEI) was developed to pro-
vide owners of construction projects an
alternative to costly project contractor’s
pollution liability policies. OPEI is a first
party policy that extends coverage to
the owner for damages the owner incurs
from contractor’s pollution liability cre-
ated by the project’s construction team.

OPEI also offers “difference in cover-
age” above general contractor’s CPL
insurance, a “sliding” self insured reten-
tion and defense costs to the owner for
third-party claims and above the under-
lying contractor’s pollution liability pol-
icy, extending coverage to the owner in
the event the underlying policy is defi-
cient in coverage.

OPEI costs 25 — 40 percent less than
project contractor’s pollution liability
pelicies. There are many advantages in
having an owner controlled program,
such as primary protection for the
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owner, consistency in coverage and
reduced cost. In addition, the program
is structured to ensure the general con-
tractor’s CPL policy pays for covered
claims in a timely fashion.

Post Construction

Okay, so the redevelopment project is
completed and construction is finished;
you conducted environmental due dili-
gence pre-construction, purchased PLL
and required your ground crew and
subcontractors to evidence CPL cover-
age and now you think you are in the
clear from environmental claims.
Correct? Maybe not.

As the owner of the property you
may encounter pollution conditions
three, four, or even five years after com-
pletion of the project. In addition to CPL
and OPEI coverage, you also want to
ensure that the contractor has complet-
ed operations coverage included within
their CPL policy. Completed operations
coverage will address third party claims
for pollution conditions made after
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completion of the project. An example
of this is the discovery of mold as a
result of an improper installation of the
roofing system by the roofing subcon-
tractor or HVAC by the HVAC contrac-
tor. These claims can be significant and
cause loss of income through relocation
of tenants while the problems are cor-
rected.

Having the proper environmental
insurance with adequate limits is essen-
tial during a redevelepment project.
That’s because the lack of adequate
environmental insurance coverage can
pose disastrous results that include cost-
ly remediation and the loss of business
income directly due to project delays.
SLDT
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